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REAL PARTY IN INTEREST 



The real party in interest in this appeal is the following party: International Business 
Machines Corporation of Armonk, New York. 
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RELATED APPEALS AND INTERFERENCES 

This appeal has no related proceedings or interferences. 
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STATUS OF CLAIMS 



A. TOTAL NUMBER OF CLAIMS IN APPLICATION 

The claims in the application are: 1-21 

B. STATUS OF ALL THE CLAIMS IN APPLICATION 

Claims canceled: 2-7, 9-14, and 16-21 

Claims withdrawn from consideration but not canceled: None 
Claims pending: 1,8, and 15 
Claims allowed: None 
Claims rejected: 1, 8, and 15 
Claims objected to: None 

C. CLAIMS ON APPEAL 

The claims on appeal are: 1, 8, and 15 
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STATUS OF AMENDMENTS 



An Amendment after Final Office Action was not filed. Therefore, the claims on appeal 
herein are as presented in the Response to Office Action dated June 13, 2007. 
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SUMMARY OF CLAIMED SUBJECT MATTER 



A. CLAIM 1 - INDEPENDENT 

The subject matter of claim 1 is directed to a method in a data processing system for 
executing instructions (Specification, pg. 19, 11. 8-10, pg. 24 11. 11-14, Figures 42-47), the method 
comprising, examining code for instructions related to acquiring a semaphore ( Specification, pg. 
92, 11. 24-30, Figure 43), responsive to identifying instructions related to acquiring a semaphore, 
associating performance indicators with the instructions related to acquiring a semaphore, wherein 
the performance indicators include performance indicators related to instructions that reserve or 
modify a semaphore (Specification, pg.95, 11. 8-31, Figures 44-45), performance indicators that are 
related to instructions that are executed if a semaphore is acquired, and performance indicators that 
are related to instructions that are executed if a semaphore is not acquired ( Specification, pg. 96, 11. 
8-30, Figures 44-45), executing the instructions related to acquiring a semaphore in a processor in 
the data processing system (Specification, pg. 95, 11. 25-31, Figure 44), detecting the performance 
indicators during execution of the instructions related to acquiring a semaphore (Specification pg. 
95,11.8-31, pg. 96 11. 6-30), counting attempts to reserve or modify a semaphore, counting attempts 
to acquire the semaphore and counting failed attempts to acquire the semaphore that occur within 
the data processing system as specified by the performance indicators (Specification pg. 97, 11. 14- 
30, pg. 98, 11. 1-27, Figures 45-46), retrieving count values that represents each of the counting 
(Specification pg. 97, 11. 14-30, pg. 98, 11. 1-28, Figures 45-46); and adjusting operations on the 
semaphore based on the count values (Specification pg. 97, 11. 14-30, pg. 98, 11. 1-28, Figures 45- 
46). 

B. CLAIM 8 - INDEPENDENT 

The subject matter of claim 8 is directed to a computer program product on a recordable- 
type computer readable medium for use in a data processing system that executes instructions 
(Specification, pg. 19, 11. 8-10, pg. 24 11. 11-14, Figures 42-47), the computer program product 
comprising, means for examining code for instructions related to acquiring a semaphore ( 
Specification, pg. 92, 11. 24-30, Figure 43), means, responsive to identifying instructions related 
to acquiring a semaphore, for associating performance indicators with the instructions related to 
acquiring a semaphore, wherein the performance indicators include performance indicators 
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related to instructions that reserve or modify a semaphore (Specification, pg.95, 11. 8-31, Figures 
44-45), performance indicators that are related to instructions that are executed if a semaphore is 
acquired, and performance indicators that are related to instructions that are executed if a 
semaphore is not acquired (Specification, pg. 96, 11. 8-30, Figures 44-45), means for executing 
the instructions related to acquiring a semaphore in a processor in the data processing system, 
means for detecting the performance indicators during execution of the instructions related to 
acquiring a semaphore ( Specification, pg. 96, 11. 8-30, Figures 44-45), means for counting 
attempts to reserve or modify a semaphore, for counting attempts to acquire the semaphore and 
for counting failed attempts to acquire the semaphore that occur within the data processing 
system as specified by the performance indicators (Specification pg. 97, 11. 14-30, pg. 98, 11. 1-27, 
Figures 45-46), means for retrieving count values that represents each of the counting 
(Specification pg. 97, 11. 14-30, pg. 98, 11. 1-28, Figures 45-46); and means for adjusting 
operations on the semaphore based on the count values (Specification pg. 97, 11. 14-30, pg. 98, 11. 
1-28, Figures 45-46). 

C. CLAIM 15 - INDEPENDENT 

The subject matter of claim 15 is directed to an apparatus in a data processing system that 
executes instructions (Specification, pg. 19, 11. 8-10, pg. 24 11. 11-14, Figures 42-47), the 
apparatus comprising, means for examining code for instructions related to acquiring a 
semaphore (Specification, pg. 92, 11. 24-30, Figure 43), means, responsive to identifying 
instructions related to acquiring a semaphore, for associating performance indicators with the 
instructions related to acquiring a semaphore, wherein the performance indicators include 
performance indicators related to instructions that reserve or modify a semaphore (Specification, 
pg.95, 11. 8-31, Figures 44-45), performance indicators that are related to instructions that are 
executed if a semaphore is acquired, and performance indicators that are related to instructions 
that are executed if a semaphore is not acquired (Specification, pg. 96, 11. 8-30, Figures 44-45), 
means for executing the instructions related to acquiring a semaphore in a processor in the data 
processing system (Specification, pg. 95, 11. 25-31, Figure 44), means for detecting the 
performance indicators during execution of the instructions related to acquiring a semaphore 
(Specification, pg. 96, 11. 8-30, Figures 44-45), means for counting attempts to reserve or modify 
a semaphore, for counting attempts to acquire the semaphore and for counting failed attempts to 



(Appeal Brief Page 7 of 29) 
DeWitt, Jr. et al. - 10/682,437 



acquire the semaphore that occur within the data processing system as specified by the 
performance indicators (Specification pg. 97, 11. 14-30, pg. 98, 11. 1-27, Figures 45-46), means for 
retrieving count values that represents each of the counting (Specification pg. 97, 11. 14-30, pg. 
98, 11. 1-28, Figures 45-46), and means for adjusting operations on the semaphore based on the 
count values (Specification pg. 97, 11. 14-30, pg. 98, 11. 1-28, Figures 45-46). 
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GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 



The grounds of rejection to review on appeal are as follows: 

A. GROUND OF REJECTION 1 (Claims 1, 8, and 15) 

Claims 1, 8, and 15 are rejected under 35 U.S.C. § 103(a) as being unpatentable over Priem 
et al., U.S. Patent No. 6,725,457 Bl, in view of Luu et al., U.S. Patent No. 4,316, 245. 
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ARGUMENT 



A. GROUND OF REJECTION 1 (Claims 1,8, and 15) 

The sole ground of rejection that appellants seek to reverse stated by the Examiner is under 
35 U.S.C. § 103(a) over Priem et al, Semaphore Enhancement to Improve System Performance , 
U.S. Patent 6,725,457 (February 16, 1982)( hereinafter "Priem") in view of Luu et al, Apparatus 
and Method for Semaphore Initialization in a Multiprocessing Computer System for Process 
Synchronization , U.S. Patent 4,316,245 (dated April 20,2004)(hereinafter "Lww"). 
A.l. Independent Claims 1,8, and 15 

Claim 1 is representative of this grouping of claims. Claim 1 is as follows: 

1. (Currently amended) A method in a data processing system for 
executing instructions, the method comprising: 

examining code for instructions related to acquiring a semaphore; 

responsive to identifying instructions related to acquiring a 
semaphore, associating performance indicators with the instructions 
related to acquiring a semaphore, wherein the performance indicators 
include performance indicators related to instructions that reserve or 
modify a semaphore, performance indicators that are related to instructions 
that are executed if a semaphore is acquired, and performance indicators 
that are related to instructions that are executed if a semaphore is not 
acquired; 

executing the instructions related to acquiring a semaphore in a 
processor in the data processing system; 

detecting the performance indicators during execution of the 
instructions related to acquiring a semaphore; 

counting attempts to reserve or modify a semaphore, counting 
attempts to acquire the semaphore and counting failed attempts to acquire 
the semaphore that occur within the data processing system as specified by 
the performance indicators; 

retrieving count values that represents each of the counting; and 

adjusting operations on the semaphore based on the count values. 

Regarding claim 1, the Examiner states that: 

Per claim 1 (Currently Amended) Priem discloses 

A method in a data processing system for executing instructions the method 
comprising: 
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examining code for instructions related to acquiring a semaphore (col.l, 
lines 34-38). 

responsive to identifying instructions related to acquiring a semaphore, 
associating performance indicators with the instructions related to acquiring 
a semaphore (col.7 lines 36-43 "The acquire process includes the steps 
of :.."), wherein the performance indicators include performance indicators 
related to instructions that reserve or modify a semaphore, performance 
indicators that are related to instructions that are executed if a semaphore is 
acquired, and performance indicators that are related to instructions that are 
executed if a semaphore is not acquired (col. 12 lines 26-46 "In the step 406, 
the channel control unit determines. . . .") 

executing the instructions related to acquiring a semaphore in a processor in 
the data processing system (col. 1, lines 34-37). 

detecting the performance indicators during execution of the instructions 
related to acquiring a semaphore (abstract lines 5-8). 

Priem does not disclose 

counting attempts to reserve or modify a semaphore, counting attempts to 
acquire the semaphore and counting failed attempts to acquire the 
semaphore events that occur within the data processing system as specified 
by the performance indicators; 

retrieving [[a]] count [[value]] values that represents each of the counting 
counted events (sic); and 

adjusting operations on the semaphore based on the count values. 
But Luu discloses 

counting attempts to reserve or modify a semaphore, counting attempts to 
acquire the semaphore and counting failed attempts to acquire the 
semaphore events that occur within the data processing system as specified 
by the performance indicators (abstract lines 1-6 & col.58, lines 49-51 & col. 
88 lines 54-60). 

retrieving [[a]] count [[value]] values that represents each of the counting 
(abstract lines 16-23)(sic). 

adjusting operations on the semaphore based on the count values (col. 57 
lines 1-10). 
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Therefore, it would have been obvious to a person of ordinary skill in the art 
at the time the invention was made to modify teaching of Priem with the 
teachings of Luu to include counting attempts to reserve or modify a 
semaphore, counting attempts to acquire the semaphore and counting failed 
attempts to acquire the semaphore events that occur within the data 
processing system as specified by the performance indicators; retrieving 
[[a]] count [[value]] values that represents each of the counting counted 
events; and adjusting operations on the semaphore based on the count values 
in order to using Semaphore Count Field (SCT) with P and V operations to 
indicate the availability of a resource on the semaphore (col.43 lines 24-31). 

Final Office Action, dated August 15, 2007, pg. 2-4. 

The Examiner bears the burden of establishing a prima facie case of obviousness based on 
prior art when rejecting claims under 35 U.S.C. §103. In re Fritch, 972 F.2d 1260, 23 U.S.P.Q.2d 
1780 (Fed. Cir. 1992). The prior art reference (or references when combined) must teach or suggest 
all the claim limitations. In re Royka, 490 F.2d 981, 180 USPQ 580 (CCPA 1974). In determining 
obviousness, the scope and content of the prior art are. . . detennined; differences between the prior 
art and the claims at issue are... ascertained; and the level of ordinary skill in the pertinent art 
resolved. Against this background the obviousness or non-obviousness of the subject matter is 
determined. Graham v. John Deere Co., 383 U.S. 1 (1966). Often, it will be necessary for a court 
to look to interrelated teachings of multiple patents; the effects of demands known to the design 
community or present in the marketplace; and the background knowledge possessed by a person 
having ordinary skill in the art, all in order to determine whether there was an apparent reason to 
combine the known elements in the fashion claimed by the patent at issue. KSR Intl. Co. v. 
Teleflex, Inc., No. 04-1350 (U.S. Apr.30, 2007). Rejections on obviousness grounds cannot be 
sustained by mere conclusory statements; instead, there must be some articulated reasoning with 
some rational underpinning to support the legal conclusion of obviousness. Id. (citing In re Kahn, 
441 F.3d 977, 988 (CA Fed. 2006)). 
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A.1.L The proposed combination of the references, considered as a whole, does not teach or 
suggest "associating performance indicators with the instructions related to acquiring a 
semaphore", as in claim I. 

The Examiner failed to state a prima facie obviousness rejection of claim 1, because the 

proposed combination of references, considered as a whole, does not teach or suggest the feature of 

"associating performance indicators with the instructions related to acquiring a semaphore," as in 

claim 1. The Examiner asserts otherwise, citing to Priem at column 7, lines 36-43, which states: 

The acquire process includes the steps of: determining whether the received 
acquire value has a predetermined relationship with an associated current 
semaphore value, providing a portion of the execution instructions 
associated with the received acquire command to the associated execution 
unit via the associated channel. 

This cited portion of Priem discloses an acquire process that includes determining whether a 
received acquire value has a predetermined relationship with an associated semaphore value. 
However, neither this portion nor any other portion of Priem teaches or suggests "associating 
performance indicators with the instructions relating to acquiring a semaphore," as in claim 1. No 
mention is made in the above-cited portion of a performance indicator associated with instructions 
relating to acquiring a semaphore. 

Priem discloses : 

A process of coordinating access to a shared resource by a plurality of 
execution units is provided. Channel control units are used to coordinate 
access to a shared resource. Each channel control unit reads semaphore 
values of a semaphore storage unit. In response to synchronization 
commands and semaphore values, the channel control unit manages the flow 
of execution instructions to the execution units in order to manage access to 
the shared resource. 
Abstract, Priem. 

Priem is directed to coordinating access to shared resources in a data processing system. 

Channel control units read semaphore values of a semaphore storage unit and in response to 

synchronization commands and semaphore values, the channel control units manage the flow of 

execution instructions in order to manage access to the shared resource. Priem teaches this in the 

following portion of Priem: 

Note that each shared resource must have a semaphore associated with it. 
If only one semaphore was to be used for two different shared resources, the 
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method would fail. Also, note that any number of processes may share 
access to a resource. However, a semaphore associated with a particular 
shared resource must provide a range of values (or must have a number of 
bits) sufficient to provide a unique value associated with each process 
sharing access to the resource. 

Priem, column 2, lines 56-63. 

The above-cited section discloses associating a semaphore with a shared resource 
However, neither the cited section nor any other section of Priem teaches or suggests associating 
performance indicators with instructions relating to acquiring a semaphore, as stated in claim 1 . In 
contrast to Priem, this element of claim 1 is directed to acquiring a semaphore and to associating 
performance indicators with instructions relating to acquiring a semaphore. Therefore, Priem fails 
to teach or suggest "associating performance indicators with the instructions related to acquiring a 
semaphore," as in claim 1. 

Luu fails to make up for the deficiencies of Priem. Luu discloses an apparatus for 

semaphore initialization for process synchronization. Luu states: 

Process synchronization is required to coordinate the activities of two 
processes working on the same task. The synchronization is achieved using 
semaphores 903-904 which are data structures residing in the address space 
of communicating processes. A semaphore is used to signal event 

occurrence and to handle queues of messages. An event in this context is 
anything observed by a process which may be of interest to some other 
process. The event may be the completion of an asynchronous operation or 
the availability of a resource. 

A process uses two semaphore operations to signal an event occurrence. 
One operation sends a signal to a semaphore; the other picks up a signal 
from a semaphore. (The sending operation is often called a V-operation the 
receiving operation is called a P-operation). 
Luu, column 17, lines 47-63 

The above-cited section discloses using a semaphore to signal event occurrence and to 

handle queues of messages. This section also discloses how a process in a data processing system 

uses semaphores to signal an occurrence of an event, by sending two signals, labeled a V-operation 

signal and a P-operation signal. However, neither this section nor any other section of Luu 

discloses "associating performance indicators with instructions related to acquiring a semaphore." 

The Examiner does not assert otherwise. Indeed, Luu is not at all concerned with associating 

performance indicators with instructions related to acquiring a semaphore. Thus, Luu also fails to 
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teach or suggest this feature of claim 1. Accordingly, under the standards of In re Royka, the 
Examiner failed to state a prima facie obviousness rejection against claim 1 or any other claim in 
this grouping of claims. 



A.l.ii. The proposed combination of the references, considered as a whole, does not teach or 
suggest "wherein the performance indicators include performance indicators related to 
instructions that reserve or modify a semaphore, performance indicators that are related to 
instructions that are executed if a semaphore is acquired, and performance indicators that 
are related to instructions that are executed if a semaphore is not acquired." 



The Examiner failed to state a prima facie obviousness rejection of claim 1 because the 
proposed combination of references, considered as a whole, does not teach or suggest the feature 
"wherein the performance indicators include performance indicators related to instructions that 
reserve or modify a semaphore, performance indicators that are related to instructions that are 
executed if a semaphore is acquired, and performance indicators that are related to instructions that 
are executed if a semaphore is not acquired," as in claim 1. The Examiner asserts otherwise, citing 
to the following: 

hi step 406, the channel control unit determines whether the indicated 
semaphore value has a predetermined relationship with the acquire value 
received in step 402. In accordance with the present invention, the 
predetermined relationship between the semaphore value and acquire value 
maybe any predetermined relationship (e.g., an exact match that is the 
semaphore value equals the associated acquire value). If it is determined at 
406 that the predetermined relationship is satisfied between the indicated 
semaphore value and the acquire value, it is assumed that the associated 
execution unit now owns the shared resource 202 (FIG. 4), and the process 
proceeds to step 408 in which the shared resource is acquired and the 
channel control unit executes instructions associated with the received 
acquire command as further explained below. Alternatively, the process 
proceeds to 407 at which it is determined whether a predetermined time out 
period has expired. Each of the channel control units 240, 250 (FIG. 4) is 
operative to determine expiration of the predetermined time out period by 
accessing a predetermined time out value stored in the time out register 344 
(FIG. 6). 

Priem, column 12, lines 26-46. 
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In the above-cited portion, Priem discloses a channel control unit that determines whether a 
predetermined relationship exists between a semaphore value and an acquire value. However, 
Priem does not disclose the stated feature of claim 1. Neither the semaphore value nor the acquire 
value relates to the stated feature of claim 1, "wherein the performance indicators include 
performance indicators related to instructions that reserve or modify a semaphore, performance 
indicators that are related to instructions that are executed if a semaphore is acquired, and 
performance indicators that are related to instructions that are executed if a semaphore is not 
acquired". No mention is made in any section of Priem of performance indicators related to 
instructions that either reserve or modify a semaphore or relate to instructions that are executed if a 
semaphore is acquired or if a semaphore is not acquired. 

Moreover, neither the semaphore value nor the acquire value mentioned in the above-cited 

portion of Priem is equivalent to a performance indicator as stated in claim 1 . Priem discloses that 

an acquire value is associated with resource acquire process that is part of the resource sharing 

process disclosed in Priem. (See column 1 1 , lines 66-67). Priem further discloses: 

In the PIO channel control unit embodiment, the acquire value and 
associated parameters are transferred from the instruction storage unit 214 
(FIG. 4) to the associated channel control unit 240, 250 (FIG.4) via the 
associated channel 216, 220 (FIG.4) by an external device such as a 
processing unit. 

Priem, column 12, lines 11-16. 

This section of Priem further clarifies the role of the acquire value by indicating that the 
acquire value is transferred from the instruction storage unit to the associated channel control unit. 
The channel control unit then determines whether a semaphore value has a predetermined 
relationship with the acquire value. However, in contradistinction to claim 1, the semaphore value 
in Priem is associated with a shared resource, which is not teaching or suggesting the stated feature 
of claim 1 regarding performance indicators related to instructions that either reserve or modify a 
semaphore or relate to instructions that are executed if a semaphore is acquired or if a semaphore is 
not acquired. Indeed, no where does Priem teach or suggest this stated feature. 

Moreover, Luu fails to make up for the deficiencies of Priem. The Examiner does not assert 
otherwise. Indeed, Luu does not teach or suggest performance indicators that include performance 
indicators related to instructions that reserve or modify a semaphore, performance indicators that 
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are related to instructions that are executed if a semaphore is acquired, and performance indicators 
that are related to instructions that are executed if a semaphore is not acquired. As discussed above, 
Luu is only concerned with how a process in a data processing system uses semaphores to signal an 
occurrence of an event, by sending two signals labeled a V-operation signal and a P-operation 
signal. 

Additionally, Luu discloses: 

Once on the ready queue, the process would wait its turn until it obtained 
control of the central processing subsystem. Having accomplished this 
feature, it would then be able to have the central processing unit execute its 
procedure segments including any communication signals via P or V 
instructions. In the case when a P instruction is executed on a semaphore 
without a message, i.e. a process that requires a signal from another process 
before it can proceed, the system mechanism would utilize the address 
syllable to determine the particular semaphore 1600 without a message 
which is being referenced. 

Luu, column 46, lines 46-57. 

The above-cited section of Luu further discloses that P or V instructions are associated with 
communication signals. However, neither this section nor any other section of Luu teaches or 
suggests performance indicators, wherein the performance indicators are related to instructions that 
reserve or modify a semaphore, instructions that are executed if a semaphore is acquired, or 
instructions that are executed if a semaphore is not acquired. Indeed, Luu is unconcerned with 
performance indicators relating to acquiring a semaphore or reserving or modifying a semaphore. 

Accordingly, the proposed combination does not teach or suggest the feature of "wherein 
the performance indicators include performance indicators related to instructions that reserve or 
modify a semaphore, performance indicators that are related to instructions that are executed if a 
semaphore is acquired, and performance indicators that are related to instructions that are executed 
if a semaphore is not acquired," as in claim 1. Therefore neither claim 1 nor the other claims within 
the group, are obvious over Priem in view of Luu. Hence, under the standards of In re Royka, the 
Examiner failed to state a prima facie obviousness rejection against claim 1 or any other claim in 
this grouping of claims. 
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A.l.iii The proposed combination of the references, constituted as a whole, does not teach or 
suggest "counting attempts to reserve or modify a semaphore, counting attempts to acquire a 
semaphore and counting failed attempts to acquire the semaphore that occur within the data 
processing system as specified by the performance indicators." 

The Examiner failed to state a prima facie obviousness rejection of claim 1 because the 
proposed combination of references, considered as a whole, does not teach or suggest the feature 
"counting attempts to reserve or modify a semaphore, counting attempts to acquire a semaphore and 
counting failed attempts to acquire the semaphore that occur within the data processing system as 
specified by the performance indicators," as in claim 1. 

The Examiner asserts otherwise. In rejecting this element of claim 1, the Examiner cites to 
the following: 

Apparatus in a data processing system to initialize a semaphore held, in a 
memoiy field of the data processing system or, alternatively, to restore the 
semaphore to a previous predetermined state. A count field, or tally field, 
provided in the semaphore is initialized by a particular instruction. 

Luu, Abstract, lines 1-6. 

The above cited section discloses an apparatus in a data processing system that initializes a 
semaphore held in a memory field of the data processing system. Additionally, the above cited 
section discloses a count field or tally field, provided in the semaphore that is initialized by an 
instruction. However, this section does not teach or suggest "counting attempts to reserve or modify 
a semaphore, counting attempts to acquire a semaphore and counting failed attempts to acquire the 
semaphore that occur within the data processing system as specified by the performance 
indicators." This section from the abstract of Luu is general and vaguely indicates that Lww's 
disclosure includes initialization of a semaphore in a multiprocessing computer system for process 
synchronization. However, no teaching or suggestion is made of performance indicators or 
counting attempts to reserve or modify, or acquire a semaphore in association with the performance 
indicators as claimed in claim 1. 
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Additionally, the Examiner cites to the following: 

Since the SCT count of the P instruction is positive, it is known that the P 
instruction may be successfully executed on the semaphore because of the 
previous steps. 

Luu, column 58, lines 49-51. 

The above-cited portion of Luu discloses an SCT count and executing a P instruction on a 
semaphore if a P instruction is positive. As previously discussed, a P instruction picks up a signal 
from a semaphore in relation to performing a process involving a semaphore. (See column 51, lines 
25-26). However, this section of Luu does not teach or suggest the stated feature in claim 1 for the 
following reasons: 1) a P signal is not a performance indicator associated with an instruction, 
because a P instruction is a specific operation that picks up a signal from a semaphore 2) neither is 
a P signal a performance indicator related to instructions that reserve or modify a semaphore or 
related to instructions that are executed if a semaphore is acquired or to instructions that are 
executed if a semaphore is not acquired and 3) the SCT count is not a counting attempt to reserve, 
modify, or acquire or fail to acquire a semaphore as specified by the performance indicators. 
Indeed, SCT is a semaphore count field which is further explained below. 

Luu states: 

Bits 16-31 contain a semaphore count field (SCT) which is used to indicate 
the actual number of processes waiting on the semaphore or the actual 
number of resources waiting on the semaphore. The relationship of the SMC 
and SCT fields is that the value of SCT field can never be greater than the 
value of the SMC field for reasons which will subsequently be explained. 

Luu, column 42, lines 56-60. 

The above-cited portion indicates that SCT is a semaphore count field used to indicate the 
actual number of processes waiting on the semaphore or the actual number of resources waiting on 
the semaphore. However, this section does not teach or suggest "counting attempts to reserve or 
modify a semaphore, counting attempts to acquire a semaphore and counting failed attempts to 
acquire the semaphore that occur within the data processing system as specified by the performance 
indicators." 

In rejecting this element of claim 1, the Examiner also cited to the following section of Luu: 

Subsequently in step 2725, the question is asked whether the free link 
semaphore count, FLSCT field, is less than zero. This question determines 
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whether there are queue of processes on the free link semaphore, Q/PR/FLS, 
i.e., whether a process has unsuccessfully attempted a V instruction and been 
placed into the wait state tied to Q/PR/FLS. 

Luu, column 88, lines 54-60. 

The above-cited section discloses the steps in the process synchronization process when a 
free link semaphore count filed (FLSCT) is less than zero. The FLSCT indicates the number of 
processes which are waiting for a free message link. (See column 45, lines 5-8). However, neither 
this section, nor any other section in Luu, teaches or suggests "counting attempts to reserve or 
modify a semaphore, counting attempts to acquire a semaphore and counting failed attempts to 
acquire the semaphore that occur within the data processing system as specified by the performance 
indicators," as recited in claim 1. 

Moreover, Priem fails to make up for the deficiencies of Luu. As previously discussed, 
Priem discloses coordinating access to shared resources in a data processing system and associating 
a semaphore value to a shared resource as part of this process. No teaching or suggestion is made 
anywhere in Priem of "counting attempts to reserve or modify a semaphore, counting attempts to 
acquire a semaphore and counting failed attempts to acquire the semaphore that occur within the 
data processing system as specified by the performance indicators." Thus, one of ordinary skill in 
the art would not combine or modify the references in the manner required to form the solution 
disclosed in the claimed invention. Under the standards of In re Royka, the Examiner failed to state 
a prima facie obviousness rejection against claim 1 or any other claim in this grouping of claims. 

A.l.iv. No proper reason exists to combine the references under the standards of KSR Int'l 

Additionally, the Examiner failed to state a prima facie obviousness rejection against claim 
1, because the Examiner failed to state a proper reason to combine the references under the 
standards of KSR Int'l. Rejections on obviousness grounds cannot be sustained by mere conclusory 
statements; instead, there must be some articulated reasoning with some rational underpinning to 
support the legal conclusion of obviousness. KSR Int'l. Co. v. Teleflex, Inc., No. 04-1350 (U.S. 
Apr. 30, 2007)(citing In re Kahn, 441 F.3d 977, 988 (CA Fed. 2006)). As shown above, Priem and 
Luu simply do not teach or suggest what the Examiner believes these references to teach and 
suggest. 
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As discussed above, Priem does not give any teaching, suggestion, or incentive for 
associating performance indicators with the instructions related to acquiring a semaphore as in the 
presently claimed invention. Priem teaches associating a semaphore value to a shared resource. 
Priem is completely unconcerned with associating performance indicators to instructions related to 
acquiring a semaphore. 

Furthermore, no where does Priem teach, suggest, or give any incentive for the feature 
"wherein the performance indicators include performance indicators related to instructions that 
reserve or modify a semaphore, performance indicators that are related to instructions that are 
executed if a semaphore is acquired, and performance indicators that are related to instructions that 
are executed if a semaphore is not acquired," as in claim 1. No suggestion or combination of 
components necessary to teach or suggest performance indicators related to instructions for 
reserving, modifying, or executing instructions if a semaphore is or is not acquired, can be located 
in Priem. 

Luu also fails to teach or suggest the feature "counting attempts to reserve or modify a 
semaphore, counting attempts to acquire a semaphore and counting failed attempts to acquire the 
semaphore that occur within the data processing system as specified by the performance 
indicators," as in claim 1. The Examiner suggest it would have been obvious to one having 
ordinary skill in the art at the time the invention was made to further modify the teachings of Priem 
to include the teachings of Luu, in order to use Semaphore Count Field (SCT) with P and V 
operations to indicate the availability of a resource on the semaphore. However, the Examiner is 
asserting a reason that has no rational undeipinning given the stated features of claim 1. Luu has 
nothing to do with counting attempts to reserve, modify, or acquire a semaphore. As previously 
discussed, Luu is solely concerned with initializing semaphores to signal a event occurrence for 
process synchronization (see column 17, lines 46-56). The SCT, P, and V operations do not relate 
to the stated features of claim 1, as previously discussed. Indeed, due to the great differences 
between the prior art and claim 1, one of ordinary skill would not combine or modify the references 
to achieve the features of claim 1. 

The Examiner has also misquoted the language of claim 1 by asserting in the Final Office 
Action on page 4, that claim 1 states "counting failed attempts to acquire the semaphore events that 
occur within the data processing system as specified by the performance indicators; retrieving [[a]] 
count [[value]] values that represents each of the counting counted events." Appellants had 
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amended claim 1 and all the claims in this grouping in a Response to Office Action, dated June 13, 
2007. Appellants respectfully urge that a proper reading of Appellants claim 1 does not include a 
reference to "semaphore events" or "counted events." 

Accordingly, the Examiner failed to state a prima facie obviousness rejection against claim 
1 or any other claim in this grouping of claims. 

A.l.v. The proposed modification of the cited references would not be made when the cited 
references are considered as a whole. 

"It is impermissible within the framework of section 103 to pick and choose from any one 
reference only so much of it as will support a given position, to the exclusion of other parts 
necessary to the full appreciation of what such reference fairly suggests to one of ordinary skill in 
the art." In re Hedges, 228 U.S.P.Q. 685, 687 (Fed. Cir. 1986). Thus, when Priem is examined as 
a whole, Priem teaches one of ordinary skill in the ait to coordinate access to a shared resource 
using channel control units that coordinate access to a shared resource, and read semaphore values 
in order to coordinate access to a shared resource. Priem is not concerned with executing 
instructions related to acquiring a semaphore, associating performance indicators with these 
instructions, or counting attempts to reserve, modify, acquire or fail to acquire a semaphore. 

Moreover, the prior art does not teach the problem or its source. The present invention 

recognizes the problem of monitoring the execution of specific instructions as well as the access of 

specific memory locations during the execution of a program. See Specification, page 24, lines 11- 

14. Priem does not teach the problem or its source. Priem is directed towards the problem of 

providing a programmer with flexibility in coordinating the processing of data and instructions by 

the engine (see column 6, lines 46-54). Additionally, Priem teaches: 

It is an object of the present invention to provide an apparatus and method 
for coordinating accessing of at least one shared resource by a plurality of 
execution units wherein the execution units may perform concurrently and 
efficiently. 

It is also an object of the present invention to provide coordinated access to a 
shared resource by a plurality of execution units wherein it is not incumbent 
on a CPU to spend an excess amount of time and processing power 
coordinating the accessing of the shared resource. 

Priem, column 6, lines 56-65. 
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Thus, Priem does not teach the problem of monitoring the execution of specific 
instructions. Likewise, Luu does not teach the problem addressed by the present invention or its 
source. Luu states: 

What is needed for fourth generation systems is a firmware/hardware system 
which efficiently addresses and relocates processes, and provides 
information structures identifying the state of the process and further 
supporting the process and further supporting the process for controlling 
these states and for protection from other processes and from themselves by 
levels of privilege and which efficiently dispatches processes and 
synchronizes with other processes, and permits users who have written their 
programs in a modular way to pass from one program module to the other. 

Luu, column 5, lines 16-26. 

Thus, Luu is directed to an apparatus for efficiently addressing, relocating, dispatching, and 
synchronizing processes with other processes and permit users who have written their programs in a 
modular way to pass from one program module to the other. As neither of the references teaches or 
suggests the features of claim 1 or the problem addressed by claim 1 or similar features of claims 8 
and 15, one of ordinary skill in the art would not combine or modify the references in the manner 
required to form the solution disclosed in the claimed invention. 

A.l.vi. Rebuttal to Examiner's Response 

The Examiner did not provide a detailed response to the amended features incorporated by 
Appellants into claim 1 and the claims from this grouping, from the previous Response to Office 
Action, dated June 13, 2007. However, Appellants have already addressed in turn the Examiner's 
new grounds of rejection. 
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B. CONCLUSION 

As shown above, the Examiner has failed to state a prima facie obviousness rejection 
against any of the claims. Therefore, Applicants request that the Board of Patent Appeals and 
Interferences reverse the rejections. 



/Gerald H. Glanzman/ 
Gerald H. Glanzman 
Reg. No. 25,035 
Yee & Associates, P.C. 
PO Box 802333 
Dallas, TX 75380 
(972) 385-8777 
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CLAIMS APPENDIX 



The text of the claims involved in the appeal is as follows: 
1 . A method in a data processing system for executing instructions, the method comprising: 

examining code for instructions related to acquiring a semaphore; 

responsive to identifying instructions related to acquiring a semaphore, associating 
performance indicators with the instructions related to acquiring a semaphore, wherein the 
performance indicators include performance indicators related to instructions that reserve or 
modify a semaphore, performance indicators that are related to instructions that are executed if a 
semaphore is acquired, and performance indicators that are related to instructions that are 
executed if a semaphore is not acquired; 

executing the instructions related to acquiring a semaphore in a processor in the data 
processing system; 

detecting the performance indicators during execution of the instructions related to 
acquiring a semaphore; 

counting attempts to reserve or modify a semaphore, counting attempts to acquire the 
semaphore and counting failed attempts to acquire the semaphore that occur within the data 
processing system as specified by the performance indicators; 

retrieving count values that represents each of the counting; and 

adjusting operations on the semaphore based on the count values. 
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8. A computer program product on a recordable-type computer readable medium for use in a 
data processing system that executes instructions, the computer program product comprising: 

means for examining code for instructions related to acquiring a semaphore; 

means, responsive to identifying instructions related to acquiring a semaphore, for 
associating performance indicators with the instructions related to acquiring a semaphore, 
wherein the performance indicators include performance indicators related to instructions that 
reserve or modify a semaphore, performance indicators that are related to instructions that are 
executed if a semaphore is acquired, and performance indicators that are related to instructions 
that are executed if a semaphore is not acquired; 

means for executing the instructions related to acquiring a semaphore in a processor in 
the data processing system; 

means for detecting the performance indicators during execution of the instructions 
related to acquiring a semaphore; 

means for counting attempts to reserve or modify a semaphore, for counting attempts to 
acquire the semaphore and for counting failed attempts to acquire the semaphore that occur 
within the data processing system as specified by the performance indicators; 

means for retrieving count values that represents each of the counting; and 

means for adjusting operations on the semaphore based on the count values. 

15. An apparatus in a data processing system that executes instructions, the apparatus 
comprising: 

means for examining code for instructions related to acquiring a semaphore; 
means, responsive to identifying instructions related to acquiring a semaphore, for 
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associating performance indicators with the instructions related to acquiring a semaphore, 
wherein the performance indicators include performance indicators related to instructions that 
reserve or modify a semaphore, performance indicators that are related to instructions that are 
executed if a semaphore is acquired, and performance indicators that are related to instructions 
that are executed if a semaphore is not acquired; 

means for executing the instructions related to acquiring a semaphore in a processor in 
the data processing system; 

means for detecting the performance indicators during execution of the instructions 
related to acquiring a semaphore; 

means for counting attempts to reserve or modify a semaphore, for counting attempts to 
acquire the semaphore and for counting failed attempts to acquire the semaphore that occur 
within the data processing system as specified by the performance indicators; 

means for retrieving count values that represents each of the counting; and 

means for adjusting operations on the semaphore based on the count values. 
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EVIDENCE APPENDIX 



This appeal brief presents no additional evidence. 
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RELATED PROCEEDINGS APPENDIX 



This appeal has no related proceedings. 
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